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The “Affirmatively Furthering” 

Mandate 

  

 Since 1968, the Fair Housing Act has 

required that HUD and other federal 

agencies engaged in housing and urban 

development, as well as grantees that 

they fund, act in an affirmative way to 

further fair housing.  
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 This "affirmatively furthering" duty 
requires HUD to "do more than simply 
not discriminate itself; it reflects the 
desire to have HUD use its grant 
programs to assist in ending 
discrimination and segregation, to the 
point where the supply of genuinely open 
housing increases.“ 

NAACP. v. Sec’y of Hous. & Urban Development, 

817 F.2d 149, 155 (1st Cir. 1987)   
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Sources of Law 

 State and federal laws, including the 
Washington Law Against Discrimination, 
the federal Fair Housing Act (Title VIII of 
the Civil Rights Act of 1968, as 
amended), Title VI of the Civil Rights Act 
of 1964, the Americans with Disabilities 
Act, Section 504 of the Rehabilitation Act 
of 1973, and the Age Discrimination Act, 
prohibit discrimination in housing. 
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Title VIII of the Civil Rights Act 

of 1968; 42 U.S.C. § 3601 

 Title VIII of the Civil Rights Act of 1968 

requires that the U.S. Department of 

Housing and Urban Development (HUD) 

and all executive departments and 

 agencies “affirmatively further the Fair 

Housing Act.” 
 

42 U.S.C. § 3608(d); 42 U.S.C. § 3608(e)(5) 
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Executive Orders 

 Federal Executive Order 12259 followed 

by Executive Order 12892 provide that 

federal agencies shall require applicants 

or participants of federal agency 

programs relating to housing and urban 

development to affirmatively further fair 

 housing. 
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Housing and Community 

Development Act of 1974;  

42 U.S.C. § 5304(b)(2)  

  

 The Housing and Community 

Development Act of 1974 requires state 

and local grantees of certain HUD 

funding to certify that they affirmatively 

further fair housing. 
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 Recipients – states and local 
governments -- must affirmatively further 
fair housing by promoting housing 
opportunity and accessibility for the 
classes of persons protected under the 
Fair Housing Act. (42 U.S.C. § 1437f and 
§ 5301 et seq.). The award of CDBG 
funds is conditioned on the certification 
by the state or local government that it 
will affirmatively further fair housing. 
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 In order to certify that it has affirmatively 

furthered fair housing, a jurisdiction must 

conduct an analysis of impediments to 

fair housing (AI), take appropriate actions 

to overcome the impediments identified 

in the analysis, and maintain records 

reflecting action and analysis. 
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 Under the Consolidated Plan, HUD- 
funded recipients are required to:  

 

  (1) examine and attempt to alleviate 
housing discrimination within their 
jurisdiction;  

  (2) promote fair housing choice for all 
persons;  
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  (3) provide opportunities for all persons to 

reside in any given housing development, 

regardless of race, color, religion, sex, 

disability, familial status, or national origin;  

  (4) promote housing that is accessible to 

and usable by persons with disabilities; and  

  (5) comply with the non-discrimination 

requirements of the Fair Housing Act. 
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The Quality Housing and Work 

Responsibility Act of 1998;  

42 U.S.C. § 1437(a) 

  

 Applies to public housing and public 

housing agency-administered (PHA) 

Housing Choice Voucher programs and 

requires certification to affirmatively 

further fair housing. 
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Washington Law Against 

Discrimination; RCW 49.60.222 

 The WLAD closely mirrors the Fair 

Housing Act. However, it significantly 

expands the classes of persons 

protected under the Fair Housing Act.*  

The WLAD does not independently 

impose an obligation to “affirmatively fair 

housing.” 
 *Sex, marital status, sexual orientation, race, creed, color, national origin, families with children 

status, honorably discharged veteran or military status, the presence of any sensory, mental, or 

physical disability, or the use of a trained dog guide or service animal by a person with a 

disability: 
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Non-Discrimination Against 

Affordable Housing 

Developments; RCW 36.130 

  

 (1) A city, county, or other local 
governmental entity or agency may not 
adopt, impose, or enforce requirements 
on an affordable housing development 
that are different than the requirements 
imposed on housing developments 
generally. 
 



10.30.09 15 

 (2) This section does not prohibit any 
city, county, or other local governmental 
entity or agency from extending 
preferential treatment to affordable 
housing developments intended for 
including, but not limited to, occupancy 
by homeless persons, farmworkers, 
persons with disabilities, senior citizens, 
or low-income households… 



10.30.09 16 

Non-Discrimination Against Housing 

for Disabled Persons;  

RCW 36.70A.410 

 No county or city that plans or elects to plan 

under this chapter may enact or maintain an 

ordinance, development regulation, zoning 

regulation or official control, policy, or 

administrative practice which treats a 

residential structure occupied by persons with 

handicaps differently than a similar residential 

structure occupied by a family or other 

unrelated individuals… 
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Shannon v. HUD, 436 F.2d 809  

(3d Cir. 1970) 

 Court held that the duty to affirmatively further 

fair housing under the Fair Housing Act 

requires HUD to consider the "same 

institutionalized method whereby, in 

considering site selection or type selection, it 

has before it the relevant racial and socio-

economic information necessary for 

compliance with its duties under the 1964 and 

1968 Civil Rights Acts." 
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Anderson v. City of Alpharetta, 

737 F.2d 1530, 1537 (11th Cir. 

1984) 

 “HUD’s affirmative fair housing obligation 

under section 3608([e])(5) may subject it 

to liability” where it “approv[es] federal 

assistance for a public housing project 

without considering its effect on the racial 

and socio-economic composition of the 

surrounding area”  
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NAACP v. Secretary of Housing  

and Urban Development,  

817 F.2d 149 (1st Cir.1987) 

  

 Court found that HUD failed to 

affirmatively further fair housing by failing 

to ensure that federal funds for the city of 

Boston were used in a non-discriminatory 

manner 
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Langlois v. Abington Housing 

Authority, 234 F. Supp. 2d 33 (D. 

Mass. 2002) 

  

 District court found that the local housing 

authority’s failure to consider the 

discriminatory effect of its application 

procedures and local residency selection 

preferences on minorities violated its duty 

to affirmatively further fair housing.  
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Thompson v. HUD, 348 F. Supp. 

2d 398 (D. Md. 2005) 

 Court held that HUD violated the Fair 

Housing Act by failing to take adequate 

action to disestablish the vestiges of past 

discrimination in city's public housing 

policies. The court found that HUD’s 

failure to regionalize public housing 

outside poor urban areas violated its duty 

to affirmatively further fair housing.  
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The Inclusive Communities Project, 

Inc. v. HUD, No. 03-07-CV-0945-0, 

U.S.D.C. N.D. Tex., (July 20, 2009) 

 Magistrate Judge’s recommendation 
denied HUD’s motion to dismiss where 
plaintiff alleged that HUD violated its duty 
to further the fair housing policies of the 
FHA by failing to consider the effects of 
its rent-setting practices on the integrated 
housing choices available to minority 
Section 8 participants in and around 
Dallas. 
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U.S. ex rel. ADC, Inc. v. 

Westchester County, New York 

2009 WL 455269 (S.D.N.Y. 2009) 

 The court found that Westchester County 

violated the False Claims Act by 

knowingly making false certifications to 

affirmatively further fair housing when its 

Analyses of Impediments to Fair Housing 

did not identify impediments on the basis 

of race. 
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 The U.S. Department of Housing and 

Urban Development (HUD) held a mid-

July 2009 kick-off Webcast to hear the 

concerns of the housing advocacy and 

civil rights communities, among others, 

as it develops proposed regulations this 

fall to bolster the Affirmatively Further 

Fair Housing (AFFH) program.  
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 The need for regulations are designed to help 

HUD funding recipients better meet AFFH 

requirements.  They were prompted by the 

ruling in Westchester which settled Aug. 10, 

2009, for $62.5 million and which alleged that 

the county received more than $50 million in 

federal housing and development funds during 

a six-year period by falsely certifying AFFH.  
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 As Pam Walsh, director of HUD’s Fair 

Housing (Office of Policy, Legislative 

Initiatives, and Outreach) said, 

 “The recent court activity in Westchester 

County, New York, serves as a wake-up 

call for the need to have this dialogue.” 
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Identify Problems 

Residential concentrations of poverty that 
are over-represented by minorities; 

 

Residential segregation of minorities of all 
income levels; 

 

Zoning laws that restrict multifamily 
housing; 
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Identify Problems 

Preferences that potentially have a 
disparate impact on minorities and other 
lower income groups; 

 

Inadequate opportunity and support for 
housing mobility towards lower poverty 
areas; 

 

Geographic inequity with respect to the 
location of subsidized housing and 
housing-related amenities such as 
transportation, education, and 
employment opportunities; 
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Identify Problems 

Inadequate integrated and community- 
based housing for disabled persons; 

 

Inadequate supply of accessible housing; 

 

Discriminatory practices in the rental, 
sales, and lending markets. 
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Advocacy Opportunities 

HUD AFFH regulations 

 

State & local Analyses of Impediments  

 

State & local Consolidated Plans 
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Advocacy Opportunities 

County & City Comprehensive Plans 
 

Public Housing Authority Plans 
 

Section 8 Administrative Plans 
 

Low Income Housing Tax Credit Qualified 

Allocation Plan 
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Advocacy Outcomes 

 

HUD provides examples of potential methods for 
affirmatively furthering fair housing, such as: 

 

Establishing fair housing enforcement 
organizations in needed areas; 

 

Developing counseling programs promoting 
housing choice voucher use outside minority 

 and low-income concentrated areas; 
 

Providing outreach to housing providers outside 
minority and low-income concentrated areas; 
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Advocacy Outcomes 

Providing funding preferences to projects that 

further fair housing; 
 

Conditioning new and continued discretionary 

funding to communities based upon their 

 contributions to affordable housing and the 

furtherance of fair housing; 
 

Promoting access through support for a diversity 

of housing types; 
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Advocacy Outcomes 

Marketing available housing to persons less likely 

to apply for housing in a particular area; and 
 

Encouraging banks and other lending institutions 

to operate in underserved areas and for 

underserved populations, and to make credit 

and loan amount determinations that are 

 inclusive to protected classes. 
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Advocacy Outcomes 

 The three largest federal housing 
programs (Section 8, public housing, and 
the Low Income Housing Tax Credit) 
serve more than 4.5 million families. If 
these programs were reoriented to permit 
families and children to move to better 
schools in less segregated communities, 
the nation could dramatically alter the 
face of urban segregation.  
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