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January 17, 2012 

 

Via Electronic Submission & Mail 

 

Regulations Division  

Office of General Counsel, Room 10276  

Department of Housing and Urban Development  

451 Seventh Street, SW  

Washington, DC 20410-0500 

www.regulations.gov 

Re:  Docket No. FR-5508-P-01; "RIN 2529–AA96"  Implementation of the Fair 

Housing Act’s  Discriminatory Effects Standard  

Dear Rules Docket Clerk: 

 

The Housing Land Advocates (“HLA”) is an advocacy organization dedicated to using land use 

planning and the law to address affordable housing conditions in Oregon.  We respectfully 

submit the following comments on the Department of Housing and Urban Development’s 

(“HUD”) proposed rule for implementation of the Fair Housing Act’s Discriminatory Effects 

Standard (“Rule”).   

 

The Rule embodies a longstanding
1
 agency interpretation of the Fair Housing Act (“FHA”) that 

allows plaintiffs the opportunity to state a claim under the FHA by providing evidence that land 

use or zoning practices have significantly adverse effects on a protected class.  This 

interpretation, sometimes referred to as the disparate impact (“DI”) standard of liability, provides 

a means to redress systemic discrimination and perpetuation of segregation, in the absence of 

overt intentional discrimination.  The Rule’s burden-shifting approach to FHA litigation is 

analogous to the Supreme Court’s interpretation of Title VII of the Civil Rights Act of 1964, 

which prohibits discriminatory employment practices, whether or not intentionally so.   

 

HLA vigorously applauds HUD’s past and present commitment to a DI standard for liability 

under the Fair Housing Act, because of the importance of DI as a tool for local communities, 

developers, and advocacy groups to enforce the Fair Housing Act in the land use and zoning 

context.  To abandon DI liability for a stricter standard that requires direct evidence of 

intentional discrimination to state a claim under the FHA would set aside decades of agency  

                                                 
1
The longevity of this interpretation is evidenced by written guidance and handbooks from HUD; see Title VIII 

Complaint, Intake, Investigation and Conciliation Handbook  8024.01. Chapter 2 Theories of Discrimination, 

specifically Section 2-1, Occupancy Requirements of Subsidized Multifamily Housing Programs Handbook 4350.3 

Rev1 Chapter 2 Civil Rights and Non-Discrimination Requirements, specifically Section 2-18 C and 1993 

Memorandum from Roberta Achtenberg,  HUD Assist. Sec. for Fair Housing and Equal Opportunity entitled 

“Applicability of Disparate Impact Analysis to Fair Housing Cases”. 
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guidance and federal court interpretations of the Fair Housing Act.  Imposing an intentional 

discrimination standard for FHA claims would also run counter to Congress’s goals of redressing 

the discriminatory consequences of municipal land use and zoning policies, and the stemming 

the perpetuation of segregation within both regional and subregional housing markets.  

 

To underscore the importance of the availability of the DI standard, we offer a case study of 

regional discriminatory effects and perpetuation of racial segregation wrought by a local 

jurisdiction’s land use policies.  Side by side near the urban center of Portland, two jurisdictions.  

The City of Tigard and Lake Oswego, have developed different housing markets and 

demographics despite statewide land use laws which ordinarily would have resulted in an 

equitable distribution of housing opportunities across the region.  Tigard has a higher Latino 

population than the regional average, while Lake Oswego, has a much lower than expected 

Latino population. To understand this asymmetry, we look at history of these two cities’ land use 

policies.  

 

In the late 1970s Lake Oswego, a suburb of Portland, adopted a policy to limit population growth 

within its urban service boundary (“USB”) to 49,000 through the year 2000.  The City’s 1979 

comprehensive plan projected a population of 54,000 by the year 2000; in 1984, the City’s 

comprehensive plan projected that 50,000 people would be living within the USB by that date.  

In reality, there were an estimated 43,412 people living within Lake Oswego’s USB in 2008.  

The City currently permits a maximum density of 5.5 dwelling units per net buildable acre within 

their USB, which is far below the statewide standard of 10 dwelling units.  While maintaining a 

low growth rate, regulatory barriers to housing choice like this one have kept housing prices high 

with the effect of excluding a disproportionate number of minorities.  Thus Lake Oswego’s land 

use/zoning policies act as discriminatory regulatory barriers to the development of housing 

opportunities to our current Latino population, which in general are poorer than the average 

household in Oregon and therefore have greater difficulty obtaining housing they can afford. 

 

Like Lake Oswego, Tigard is an inner suburb of Portland with transit access to major 

employment centers.  Concerned about the regional effects of its neighbor’s growth policy, 

Tigard penned a letter to Lake Oswego in 1978, warning that the policy would effectively force 

Tigard to absorb more than its fair share of the region’s growth.  Oregon’s statewide land use 

planning law, as interpreted by Oregon courts in the 1981 case 1000 Friends of Oregon v. Lake 

Oswego, requires each metropolitan city to accept its regional fair share of housing and 

population growth.   

 

Despite this warning and the requirements of Oregon law, Lake Oswego did not amend their 

restrictive growth policy.  As a result, Tigard’s rate of population growth exceeded Lake 

Oswego’s by 2.1% between 1990 and 2000, and by 1.1% between 2000 and 2010.  And the 

differences between the two cities are far more dramatic when rates of growth are disaggregated 

by race.  For example, Tigard’s Latino population grew at a rate of 12.7% in 2010 compared 

with Lake Oswego’s 3.7% Latino population growth rate.  Meanwhile, the Latino population in 

the nearby urban center of Portland grew at a rate of 9.4%.   
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Lake Oswego’s facially neutral policy does not deny any specific household a housing 

opportunity within its jurisdiction. Still, it could be challenged under the Fair Housing Act based 

upon its effect, which is to deny housing opportunities to Latino households that can not 

currently locate within the city.  The proposed Rule ensures that the Fair Housing Act can 

continue to be used in this way.  Without a DI standard of liability, facially neutral land use and  

 

zoning policies that have a significant adverse impact on housing availability would be beyond 

the reach of the fair housing laws.  Consequently, housing segregation in Oregon, which harms 

us all, would exist without a remedy; the sole means of redress under the FHA would require 

evidence of intentional discrimination.   

 

Evidence of intentional discrimination, even when it exists, is notoriously hard to find.  Thus, for 

Oregonians and for potential FHA plaintiffs across the country, there is no practically feasible 

remedy for municipal discriminatory land use and zoning policies without disparate impact 

liability under the FHA.  We strongly encourage HUD to adopt the proposed Rule for 

implementation of the Fair Housing Act’s discriminatory effects standard. 

 

 

Sincerely, 

 

 

Ellen Johnson 

President, Housing Land Advocates 

 
 

 
 
 

 


