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th
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Regulations Division 

Office of General Counsel 

Department of Housing and Urban Development 

451 7
th

 Street SW 

Room 10276 

Washington, DC 20410-0500 

 

Via regulations.gov [http://www.regulations.gov/#!submitComment;D=HUD-2013-0066-0001]  

 

Re: Docket No. FR-5173-P-01, Affirmatively Furthering Fair Housing 

 

To Whom it May Concern: 

 

The Housing Land Advocates (HLA) is an advocacy organization dedicated to using land use 

planning and the law to address affordable housing conditions in Oregon. We respectfully submit 

the following comments on the Department of Housing and Urban Development’s (HUD) 

proposed rule for Affirmatively Furthering Fair Housing (AFFH). 

 

HLA supports the proposed improvements to regulations that carry out the Fair Housing Act’s 

requirement to ensure that all federal agencies administer their programs relating to housing and 

community development in a manner that affirmatively furthers fair housing. The proposed rule 

provides an encouraging step towards fostering inclusive communities for all. HLA is 

encouraged to see the proposed rule’s examination of the fair housing mandate through a wider 

lens that includes analysis of factors such as an area’s access to transportation, education, 

healthcare, social supports, and economic opportunities. We commend HUD for undertaking a 

multi-year effort to obtain the views of a wide range of stakeholders. The proposed rule changes 

are an important step forward toward the goal of equal opportunity. 

 

HLA applauds the many proposed regulatory improvements, such as replacing the ambiguous 

Analysis of Impediments (AI) with an Assessment of Fair Housing (AFH) that will have defined 

elements and that will spell out specific fair housing “issues” that fund recipients must identify, 

prioritize, and take proactive steps to address.  Rather than drafting an AI in a vacuum only to sit 

on a shelf, HLA welcomes the proposed rule’s requirement to develop the AFH with input from 

the community and from stakeholder organizations for submission to HUD for review and 

acceptance prior to receipt of some HUD program funds.  The obligation to affirmatively further 

fair housing will be strengthened by a clearer and more direct inclusion of affirmatively 

furthering fair housing considerations and the AFH in the Consolidated Plan and PHA Plan 

processes for establishing fund allocation priorities. 

 

There are a number of provisions in the regulation that we think are particularly important to its 

success. These include: 
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 the clearer and more robust definition of what it means to affirmatively further fair 

housing;  

 

 the requirement that participants submit their Assessment of Fair Housing (AFH) to HUD 

for review and acceptance in order to be eligible to receive HUD funds; 

 

 the requirement for consultation with fair housing organizations and organizations that 

represent protected classes in the development of the AFH; 

 

 the requirement that the AFH be conducted in advance of the ConPlan or PHA plan, and 

that there be a direct link between the priorities set out in the AFH and the spending 

proposals described in the participant’s ConPlan or PHA plan; 

 

 the requirement that participants update their AFHs if significant changes take place in 

their communities, such as natural disasters, major demographic changes, substantial 

policy changes or significant civil rights findings; and 

 

 HUD’s provision of data for participants to use in conducting their AFHs, and also 

HUD’s encouragement for participants to include other relevant local data in their 

assessments. 

 

While there are a number of other features of the proposed rule that HLA endorses, we take this 

opportunity to offer suggestions necessary to strengthen a final rule. 

 

1. While the new rule does work toward a more comprehensive approach, the AFH should 

include stronger linkages between housing and other community assets, such as education, 

transportation, economic opportunities, and environmental health. HUD plans to provide 

geospatial data and require reporting on significant disparities in access to community assets. 

Reporting requirements could go further, asking jurisdictions to provide evidence that AFFH 

has been considered in the planning and implementation of current and future public 

investments in these areas.  

 

2. HLA  strongly recommends that the AFFH rule be strengthened  with respect to the 

enforceability of the AFFH mandate. There must be a mechanism in the final rule enabling 

advocates to appeal to HUD Headquarters Office of Fair Housing and Equal Opportunity 

(FHEO) a decision by the local HUD office to accept an AFH or a certification that a 

program participant is affirmatively furthering fair housing choice.  

 

3. The proposed rule requires program participants to: identify and prioritize fair housing 

issues; identify the most significant fair housing determinants that cause the fair housing 

issues; and, then “set and prioritize one or more goal(s)” for mitigating or addressing the 

determinants.   

 

The final rule should not allow program participants to set only one goal.  
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4. The final rule should require program participants to establish benchmarks in the AFH.           

For each goal, the AFH must require program participants to list specific actions that will be 

taken toward achieving the goal, a timetable for each action, and the entity responsible for 

taking each action. This will enable the public and HUD to measure annual progress toward 

realizing fair housing goals, and to assess the extent to which ConPlan and PHA Plan Annual 

Action Plans comply with the obligation to affirmatively further fair housing choice. 

 

5. The final rule does not modify the Consolidated Plan and PHA Plan performance reporting 

regulations.  The final rule should require annual performance reports to indicate actions 

carried out to mitigate or address each of the goals in the AFH, describe the results of those 

actions, and specify which fair housing issues were impacted and how they were impacted.    

 

6. We strongly urge the Secretary to include language in the final rule that would focus on a 

balanced approach to implementing the AFFH mandate in a manner that incorporates both 

revitalization and desegregation of areas of concentrated racial and ethnic poverty. Doing so 

honors the ultimate goal of the AFFH rule which is to make every community nationwide a 

community of opportunity while promoting resident choice. Therefore, we recommend the 

proposed rule’s language reflect these goals by not only emphasizing mobility to 

communities of opportunity, but also prioritizing revitalization and investment in 

traditionally low-income, high poverty neighborhoods. 

 

HLA emphatically stresses the need to preserve affordable housing, even in areas that are 

economically depressed and have racial and ethnic concentrations of poverty. As written, the 

proposed rule could be interpreted as a mandate for jurisdictions to completely disinvest in 

these economically distressed areas. Although the opening statement of purpose in the 

proposed rule offers a minor indication that use of resources in concentrated areas of poverty 

is permissible, it is far from adequate.  The statement reads:  

 

“A program participant’s strategies and actions may include strategically enhancing 

neighborhood assets (for example, through targeted investment in neighborhood 

revitalization or stabilization) or promoting greater mobility and access to communities 

offering vital assets such as quality schools, employment, and transportation consistent 

with fair housing goals.”   

 

In the final rule, the “or” must be an “and”.   

 

The final rule must clearly reinforce the acceptability of the first option throughout the text of 

the final rule, including in the definition of “affirmatively furthering fair housing”, the 

definition of “fair housing choice”, and in the opening subsection pertaining to the 

Assessment of Fair Housing.  The final rule must recognize that affirmatively furthering fair 

housing may entail devoting resources to improve areas of concentrated racial and ethnic 

poverty by preserving and improving affordable housing, and by implementing investment 

policies that augment access to essential community assets for protected class residents who 

wish to remain in their communities – while protecting them from the forces of displacement.   
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7. The final rule should clearly describe an explicit policy  that all of a program participant’s 

housing and community development resources, as well as its policies, practices, and 

procedures (such as zoning which inhibits development of permanent supportive housing or 

multifamily housing) must be assessed in the AFH and in any certification that it is 

affirmatively furthering fair housing.  As written, the proposed rule could be misunderstood 

to only consider use of HUD funds.  

 

8. HUD should require grantees and PHAs to make their draft AFHs, their final AFHs, and all 

related documents available to the public in a timely manner on an accessible (Sec. 508 
compliant) website. 

 

9. HUD should require that Community Based Organizations (CBOs) representing various 

protected classes, meaningfully participate in the creation of the AFH and its 

recommendations.   

 

10. The final rule should explicitly state that, after consulting with other HUD program staff, 

HUD’s Office of Fair Housing and Equal Opportunity (FHEO) staff have full authority over 

the AFH review and acceptance function, as well as the certification that a program 

participant is affirmatively furthering fair housing.   

 

 

Thank you for the opportunity to comment on this important regulation. We look forward to 

seeing the final regulation published soon, and to working with HUD and our local grantees and 

PHAs to affirmatively further fair housing. 

 

Sincerely, 

 

 

Jennifer Bragar, Board President 

Housing Land Advocates 

http://housinglandadvocates.org 

 

 
 

 
 
 
 

PDX_DOCS:506820.2 [13046.00117] 

09/17/13  


